Combating Corruption
in International Business

The media has turned up its glare on international companies caught in

bribery and corruption allegations. As global trade becomes more complex

and sometimes cutthroat, three experts highlight the dire consequences of

stumbling into corruption and how Canadian firms can fend it off.

icture this. More than a year

ago, I was forced to sitin a

jury box in the Federal
Court of Miami. Surrounding me
were about a dozen men all wearing
orange jumpsuits...”

So begins the story by Stephen
Reynolds, general counsel of Alcatel-
Lucent, about his company’s experience
with improper conduct more than five
years ago. The impact, he illustrates, went
far beyond the 93 million Euros in fines
their global company had to pay last year.

Reynolds had the unsavory role of
being the official representative autho-
rized to plead guilty on behalf of the
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company’s subsidiaries abroad, whose
conduct by third party sales agents vio-
lated the U.S. Foreign Corrupt Practices
Act (similar to Canada’s Corruption of
Foreign Public Officials Act).

And while those actions took place
years before the current management
team was at the helm, the company’s rep-
utation is still feeling the pinch — distract-
ing from the many accomplishments of
Alcatel-Lucent, a global ICT leader and
pioneer in radar and cell phones.

In addition to the large fine, the com-
pany had to have an outside lawyer moni-
tor its compliance with its current
anti-corruption policies around the world
for a three-year period, adds Reynolds.

“You cannot always prevent corrup-
tion (by an individual),” he adds, “espe-
cially when you have 80,000 employees in
148 countries as we do. The best you can
do is ensure you have the right policies
and practices in place, as well as an audit
function [to monitor compliance], so you
can establish you have done all that you
possibly can to avoid corruption.”

Apply Top Down, Verify Bottom Up
“Really, it is a function of getting the word
out from the very top. And it has to trickle
all the way down,” adds Reynolds.

Jim McArdle, EDC’s senior vice-pres-
ident, Corporate Affairs and Secretary,
who oversees the application of EDC’s
corporate social responsibility principles,
elaborates: “Aside from having our own
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anti-corruption program that sets out
our policies and procedures, we require
confirmation from customers regarding
the absence of corruption through, for
example, (anti-corruption) declarations
from exporters who apply for accounts
receivable insurance.”

If there is reason for suspicion, EDC
looks at such issues as: How clear are the
standards in a firm’s code of conduct?
How effective is its code training and are
there annual code sign-offs and training
exercises? What is its enforcement like,
for example, if someone has breached
the code, how quickly will the company
act and what are the consequences? These
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kinds of guidelines should also apply to
agents who act on a company’s behalf,
stresses McArdle.

While Alcatel-Lucent ended up ban-
ning the use of third party sales agents to
remediate its problem, this is not a realis-
tic choice for many small and medium-
sized companies who are venturing into
a new country for the first time.

For example, if you are going to hire
agents, you still have to do your own ref-
erence checks, even if the referral initially
came from the Canadian Embassy or a
business colleague. McArdle also suggests
you understand the agent’s compensa-
tion and incentive structure and what
they are permitted to use the money for.
“Can you track the money the entire way?”
You will also need to have contracts ana-
lyzed carefully before you sign.”

All our experts suggest it is important
to keep in regular touch with employees
or agents abroad. Of course, it is not easy
for small business owners to travel to their
foreign markets too often or for a large
one to know what thousands of foreign
representatives are doing at all times.

Still, as RCMP Inspector Gordon
Drayton puts it: “Do even the janitors
know they are not supposed to be paying
a bribe to foreign officials?” If he is inves-
tigating whether the corruption is a sys-
temic problem or if it’s caused by a rogue
employee, he can get a good sense of the
strength of a company’s anti-corruption
program by interviewing employees about
their knowledge of the program and com-
pliance measures.

What if you’re working in a country
where special administrative or so-called
“facilitation” fees are almost a way of life?
When are such fees considered bribery?
And can a company realistically compete
in these regimes without playing by the
same rules?

Here Comes the Law

“The law is really pretty simple,” says Inspector
Drayton. “Section 3.1 of Canada's Corruption of
Foreign Public Officials Act basically says that
you will not bribe or agree to bribe a foreign
official — somebody who's working for a foreign
government — in the course of business to gain
advantage. A bribe, for example, could be paying
to send that official’s child to school in another
country.

“The other thing that people have to be aware
of is the proceeds of crime. If a company bribes
a foreign official, say for $100,000, but from the
contract (gained from the bribe), the company
makes $100 million. Well, the RCMP or police
consider the assets or proceeds of the bribe
$100 million.” In other words, the fine is deter-
mined on the basis of the value of the contract,
not the bribe.

What are legitimate fees?

“Basically, in the Canadian context of
(legitimate) facilitation payments, these
fees would be for something like buying
a building permit, that is, a fee estab-
lished by the country that must be paid
before starting construction,” says
Drayton. Another key factor, he says, is
whether the amount is a minor sum paid
to speed up a normal process that could
be deemed routine and reasonable (sim-
ilar to paying more for a one day vs. one
week mail delivery in Canada). “But if
you're paying $10,000 as a facilitation
payment, and it is over the normal fees
that are required, well, then you’re
getting into a bribe.”

In some countries, these guidelines
may not be clear enough to really help.
“It’s a fine line,” says McArdle. “It starts
as a few dollars, then more; where do you
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stop? In some countries, where corrup-
tion is endemic, you really have to make
a bigger decision: Am I prepared to enter
into a business in a situation like that?
A lot of companies are saying zero toler-
ance is the best way to go.”

Alcatel-Lucent’s Reynolds agrees:
“There are certain countries where we
as a company just decide we’re not
going to do business. We now have a
zero-tolerance approach for any pay-
ments that would violate our policy and
facilitation payments are among those
we do not permit.” ll

Adapted from EDC’s Webinar on Combating
Corruption in International Trade,

www.edc.ca/combatingcorruption

See also EDC'’s new guide on financial crime
in trade at www.edc.ca/financialcrime

Disquise

Bribery doesn’t usually happen overnight, where you meet someone wearing a dark overcoat
who asks for a wad of cash to give you a contract. Often it starts with what security profes-

sionals call the “set-up.”

For instance, a foreign contact starts by becoming overly friendly, offers to do you small
favours, and then perhaps invites you to fancy dinners — with good liquor flowing freely.
Eventually these people could start asking for favours in return, first maybe seemingly small
ones, until before you know it (and while you are feeling a little obliged to them) they are
asking for a bigger favour or facilitation payment — in other words a bribe (or even extortion).

To avoid this kind of trap, experts advise: don't become unduly familiar with business
contacts; learn about their background; indicate you don't have the authority on certain
decisions; avoid private meetings outside business locations; and generally maintain a polite,

but professional, distance.

For more information on corruption, including red

flags, links to high-risk countries, and a quiz on keeping
corruption out, visit: www.edc.ca/EN/About-Us/
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